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and evaluated to determine eligibility for special education and related services in a timely manner
through IDEA’s child find process. For children with disabilities who are found eligible through
IDEA’s evaluation procedures,? a free appropriate public education (FAPE) must be made available
through the provision of special education and related services and supplementary aids and services in
the least restrictive environment and in conformity with the child’s individualized education program.?
IDEA also includes, under Part C, the early intervention program that provides services for children
with disabilities, ages birth through two, and their families. Under Section 504 of the Rehabilitation
Act of 1973 (Section 504), which prohibits discrimination based on disability,* LEAs must provide
FAPE to qualified students who have a disability and must identify and evaluate students who may be
in need of services and supports under Section 504.°> Some students covered by Section 504 may also
be eligible to receive FAPE under the IDEA.® Importantly, school districts must provide EL students
with disabilities with both the language assistance and disability-related services’ to which they are
entitled under Federal law. It is impermissible under IDEA and Federal civil rights laws to deny or
delay evaluations of EL students for special education and related services based on their EL status or
to limit EL students to receiving either EL services or special education services.

Concerning Federal education programs, an SEA and its LEAs may use funds under the Elementary
and Secondary School Emergency Relief (ESSER) Fund and the Governor’s Emergency Education
Relief (GEER) Fund to address the impact of the COVID-19 pandemic on recently arrived children.
Please see the U.S. Department of Education’s Frequently Asked Questions document on ESSER and
GEER for additional information. (Sections B and C may be especially helpful.) Furthermore, SEAs
and LEAs may be able to leverage these funds to develop culturally and linguistically relevant
instructional materials for recently arrived students, as well as materials to assess children in their
native language, including assessments used in special education evaluations, if needed as part of the
response to the COVID-19 pandemic.

Moreover, Federal education funds from the Elementary and Secondary Education Act of 1965
(ESEA) can be used to support recently arrived children. Enclosed with this letter is a short summary
of how funds under Title I, Part A; Title 111, Part A; Title IV, Part A; and Title IV, Part B of the ESEA
and IDEA can be used by States, school districts, and schools to support recently arrived students.

1 For more information, see: https:/sites.ed.gov/idea/files/rts-ga-child-find-part-b-08-24-2021.pdf.

2 Under IDEA, assessments and other evaluation materials used to assess a child must be provided and administered in the
child’s native language or other mode of communication and in the form most likely to yield accurate information on what
the child knows and can do academically, developmentally, and functionally, unless it is clearly not feasible to so provide
or administer. See 34 C.F.R. 8 300.304(c)(1)(ii).

320 U.S.C. 88 1412(a)(1),1413(a)(1); 34 C.F.R. 88§ 300.101-300.102, 300.114-300.118, 300.201, 300.320-300.324. IDEA
serves children from birth through age 21, including infants and toddlers with disabilities and their families. For more
information on obligations of SEAs and LEAS to serve children ages 3 through 21 under Part B of IDEA, see
https://sites.ed.gov/idealfiles/rts-qa-child-find-part-b-08-24-2021.pdf and https:/sites.ed.gov/idea/files/rts-iep-09-30-
2021.pdf. For more information on obligations of State lead agencies (LAS) to serve children birth to age three under Part C
of IDEA, see: https://sites.ed.gov/idea/files/QA-on-Child-Find-10-29-2021.pdf.

429 U.S.C. § 794, 34 C.F.R. part 104.

> See 34 C.F.R. §§ 104.33- 104.36.

® To learn more about FAPE under Section 504, please see the Parent and Educator Resource Guide to Section 504 in
Public Elementary and Secondary Schools issued by the Department’s Office for Civil Rights, available at
https://www?2.ed.gov/about/offices/list/ocr/docs/504-resource-guide-201612.pdf. The requirements of FAPE under IDEA
are specified in 34 C.F.R. § 300.17 and 34 C.F.R. §§ 300.101-300.113.

" The term “disability-related services” is intended to encompass either special education and related services provided to
children with disabilities who are eligible for services under IDEA and/or regular or special education and related aids and
services provided to qualified students with disabilities under Section 504.
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We hope you will find the information contained in this letter helpful. In addition, the following
Federal government websites may be of assistance: the U.S. Department of Education’s new Keeping
the Promise site, the U.S. Department of Health and Human Services’ Office of Refugee
Resettlement’s Afghan Assistance Resources, Administration for Community Living’s
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https://ies.ed.gov/ncee/edlabs/regions/northwest/news/immigrant-refugee-toolkit.asp
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not otherwise available to eligible students. In doing so, the school must have engaged in a
comprehensive needs assessment and established a collaborative partnership with local service
providers and determined that no other funds from other sources are reasonably available to provide
such services. Among the specific services an LEA may provide under these circumstances, ESEA
section 1115(e)(2)(B)(iii) permits an LEA to use Title I funds for family support and engagement
services, such as adult literacy activities so that families can better support the education of Title |
students.

In providing services using funds under Title I, an LEA should keep in mind that ESEA sections
1118(b)(1)-(2) and 1114(a)(2)(B) require that a Title I school receive the State and local funds
necessary to provide services required by law for English learners. Examples of such services include
services for English learners required by Lau v. Nichols, 414 U.S. 563 (1974) (see
https://www?2.ed.gov/about/offices/list/ocr/ell/lau.html) and the administration of a screener to
determine whether a student is English proficient as required under Title VI of the Civil Rights Act of
1964.

Title 111, Part A of the ESEA

Title 111, Part A (


https://www2.ed.gov/about/offices/list/ocr/ell/lau.html
https://www2.ed.gov/policy/elsec/leg/essa/essatitleiiiguidenglishlearners10219.pdf
https://www2.ed.gov/policy/elsec/leg/essa/essatitleiiiguidenglishlearners10219.pdf
https://www2.ed.gov/policy/elsec/leg/essa/essatitleiiiguidenglishlearners10219.pdf
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whether to use an increase in the percentage or number of immigrant children and youth in awarding
funds to LEAs, we encourage the SEA to consider both increases in the percentage and in the number
of immigrant children and youth in order to ensure an equitable allocation of funds across LEAs of
various sizes. An SEA may define the “significant increase” criteria used to determine eligibility of
LEAs for this subgrant (see question A-16 in the 2019 guidance). If an SEA’s definition is not
sufficient to allow at least one LEA to meet the definition and permit at least one immigrant subgrant
to be made, the State may change its definition. Defining “significant increase” may provide the SEA
the opportunity to award an immigrant subgrant to an LEA that, while it has experienced a significant
increase in immigrant students, still does not have enough EL students to qualify for the minimum
English Language Acquisition formula subgrant award of $10,000. (ESEA section 3114(b)).

In awarding these immigrant children and youth subgrants, an SEA must equally consider LEASs that
have limited or no experience in serving immigrant children and youth. An SEA must also consider the
quality of the local plans that the LEAs submit under section 3116. (ESEA section 3114(d)). In order
to make at least one immigrant subgrant, an SEA has discretion with respect to—

1. The size and scope of the award;

2. Whether to make such awards on a discretionary or formula basis;

3. Whether to make awards multi-year or for a single year; and

4. The definition of “significant increase.”

If the total amount of immigrant children and youth subgrants that the SEA has already awarded for
fiscal year 2021 are still below 15 percent of the SEA’s total Title I11-A funds for fiscal year 2021 and
the SEA still has unspent Title 111-A funds for the fiscal year, the SEA can consider the current fiscal
year’s data to determine whether an LEA has had a “significant increase” in immigrant children and
youth. As explained in section A-16 of the 2019 guidance, each SEA determines “what constitutes a
‘significant increase’ and may change that definition from year to year without requesting approval
from [the Department].” The SEA may determine the definition of “significant increase,” and this does
not need to be approved by the Department. However, the State should allocate funds fairly.

Under the statute, an LEA must use the immigrant subgrant to provide enhanced instructional
opportunities for immigrant children and youth (ESEA section 3115(e)). Activities may include:

e Family literacy, parent and family outreach, and training activities designed to assist parents
and families to become active participants in the education of their children;

e Recruitment of and support for personnel, including teachers and paraprofessionals who have
been specifically trained, or are being trained, to provide services to immigrant children and
youth;

e Provision of tutorials, mentoring, and academic or career counseling for immigrant children
and youth;

e Identification, development, and acquisition of curricular materials, educational software, and
technologies to be used in the program;

e Basic instruction services that are directly attributable to the presence of immigrant children
and youth in the LEA, including the payment of costs of providing additional classroom
supplies;

e Costs of transportation, or such other costs as are directly attributable to such additional basic
instruction services;

e Other instruction services that are designed to assist immigrant children and youth to achieve in
elementary and secondary schools in the U.S., such as programs of introduction to the
educational system and civics education; and
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e Activities, coordinated with community-based organizations, institutions of higher education,
private sector entities, or other entities with expertise in working with immigrants, to assist
parents and families of immigrant children and youth by offering comprehensive community
Services.

We strongly encourage an LEA that receives Title I11-A immigrant subgrant funds to prioritize
activities that will meet the unique needs of the immigrant children and youth enrolled in the LEA, as
well as parents and families of these students. Conducting a needs assessment and measuring the
impact of activities provided using Title I11-A funds may help to ensure that these funds are used
meaningfully and that LEAs are able to successfully support immigrant children and youth.

Title IV, Part A of the ESEA

The Title IV, Part A (Title IV-A






